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CURRENT TOPICS 


Town Development Bill 


AMONG a number of new Bills recently given a first reading 
is the Town Development Bill, the main object of which is to 
help local authorities to carry out, in rural or small urban 
areas, town development (i.e., housing and any necessary 
industrial, commercial or other ancillary development) to 
provide accommodation for people from other areas who, 
because of overcrowding or shortage of land, cannot be housed 
or rehoused in those areas. To this end the Bill provides 
for Exchequer assistance, where appropriate, towards the cost 
of town development, and for some extension and adaptation 
of existing powers to enable local authorities to carry out 
the development. It defines town development as develop- 
ment in a county district which will relieve congestion or over- 
population elsewhere, and provides for referring to the county 
district in which the development takes place as the receiving 
district. It is to empower the Minister of Housing and Local 
Government to contribute to the cost of town development, if 
he is satisfied that the development will be on a substantial 
scale and that it will relieve congestion or over-population in 
a county borough, in the County of London, or in a county 
district outside the county in which the development is to be 
carried out. The councils of county boroughs and county 
districts ‘vhich will benefit from town development under 
the Bill will be enabled to contribute to the expenses of the 
council of a receiving district. An explanatory memorandum 
prefaced to the Bill states that the Exchequer contribution 
will vary according to the burden on the authority and their 
ability to meet it, the rate at which development attracting 
grant under the Bill is undertaken and all other relevant 
circumstances. It is therefore not possible to frame an 
estimate of the total costs that will be involved if the powers 
sought in the Bill are granted, though they will not be large 
until the programme gets under way. 


Death Duties and Family Businesses 

A SECOND memorandum has been sent by the President of 
the Association of British Chambers of Commerce, Mr. A. H. S. 
HINcuuiFFE, D.L., J.P., to the Chancellor of the Exchequer 
showing the damage being caused to family businesses by the 
death duties. It states that the skill, energy, inventiveness 
and resource long associated with the well-managed family 
concern is still an essential element in a balanced economy 
and should be preserved. It marshals statistics and evidence 
to show that the stability of these businesses is being seriously 
undermined by the death duties. Among the conclusions 
which the memorandum draws are : (1) oppressive or excessive 
taxation discourages initiative ; (2) the Colwyn Committee 
findings need review in the light of changed circumstances ; 
(3) inflation since the war has added to the burden of death 
duties in the case of family businesses in comparison with 
public companies ; (4) payments of death duties are drying up 
the sources of risk capital and finance of family businesses, 
and alternative means of finance are increasingly inadequate ; 
(5) the method of valuing interests in private companies and 
unincorporated businesses penalises them in comparison with 
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quoted shares in public companies and often results in valua- 
tions higher than could be realised on a sale in the open 
market ; values placed on goodwill lead to lengthy negotia- 
tions with the Revenue authorities and claims for duty greatly 
in excess of any figure which could be justified on the basis of 
a bona fide sale of the business as a going concern ; (6) enforced 
disposals affect the continuity of management and efficiency 
and can result in the break-up of businesses. These will 
inevitably become more prevalent as time goes on, as it is 
impossible to-day to accumulate sufficient outside resources 
out of income to meet death duty payments. The Association 
urges that the following steps should be taken to remedy the 
problem: (1) a substantial lowering of the rates of duty in 
ranges over £20,000 and the first £2,000 of all estates to be 
exempt from duty; (2) the overriding principle for deter- 
mining values on death should in every case be the price which 
it is reasonable to assume the property would fetch if sold in 
the open market at the time of the death of the deceased ; 
a right of appeal to the Board of Referees should be given in 
cases of dispute as to the values of any unquoted shares or the 
value to be placed upon interests in an unincorporated 
business ; (3) where a deceased’s estate comprises trade or 
business assets the statute should allow for payment of the 
duty by instalments over (say) five years. 


Variation of Rates of Interest 


THE Minister of Housing and Local Government has 
decided that the rate of interest as now prescribed for certain 
purposes should be increased, and for this purpose has made 
the under-mentioned order and _ regulations, prescribing 
in both cases a rate of 3 per cent. to come into operation on 
the Ist April, 1952: (i) The Local Government (Sinking 
Funds, Amendment of Rate of Accumulations) Regulations, 
1952, made under s. 213 (1) (b) of the Local Government Act, 
1933; (ii) the Local Authorities Stock (Sinking Funds, 
Amendment of Rate of Accumulations) Order, 1952, under 
art. 7 of the Local Government (Stock) Regulations, 1934. 
In circular No. 12/52, issued on 12th February, the Minister 
states that in the case of Consolidated Loans Fund schemes 
approved under local Act powers, whereby provision is made 
for the repayment of advances by annuity instalments, the 
governing rate is subject to approval by him under the 
appropriate article of the scheme. In accordance, therefore, 
with the decision referred to, the Minister’s approval of a rate 
of 3 per cent. for annuity instalments, to come into operation 
on the Ist April, 1952, may be assumed. The circular adds 
that the Minister has also under consideration revision of the 
rate of interest to be prescribed under the following enact- 
ments and will in due course issue amending orders and 
regulations: Housing Act, 1936, s. 10; Public Health Act, 
1925, s. 77; Public Health Act, 1936, s. 291; Water Act, 
1945, s. 51. The revised rate will come into operation from 
the date of issue of the amending order or regulations. 


New Company Registrations 

WE are indebted to Messrs. Jordan & Sons, Limited, 
Company Registration Agents, 116 Chancery Lane, London, 
W.C.2, for their annual analysis of company registrations for 
the year 1951, by J. G. Hassell, F.C.1.S. The total number of 
new companies placed on the register in London (relating 
to England and Wales) was 12,932; a slight reduction of 
2°6 per cent. from the 1950 total of 13,278. The 1939 figure 
was 10,578. The nominal capital of such companies was 
£94,781,886, which compares with {67,762,072 for the previous 
year ; in this respect an increase of nearly 40 per cent. The 
average nominal capital on registration of companies having 
a share capital, both public and private, was £7,329, as against 
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£5,104. Only the same number of public companies (26) 
as in 1950 made their appearance. Their combined capital 
on registration, however, jumped from {1,226,725 to 
£23,053,001. The figures do not record the conversions of 
private into public companies, nor the increases of capital 
which often occur prior to shares being offered to the public 
or otherwise marketed. This large increase in the amount of 
capital of both public and private concerns is accounted 
for by the registration of eight “ millionaire ’’ companies, 
viz.: British Oxygen Engineering, £2,000,000 (private) ; 
International Paints, £1,150,000 (private); Australia and 
New Zealand Bank, {17,000,000 (public); Bank of 
Australasia, £4,500,000 (public) ; Samuel Montague & Co., 
£2,000,000 (private); Lowland Tanker Co., £2,000,000 
(private) ; Ore Carriers, {2,000,000 (private); and C. & J. 
Hirst & Sons (Holdings), {1,000,000 (private). The formation 
of new private companies continues above pre-war levels. 
No fewer than 12,761 were incorporated with a nominal capital 
of £71,128,825. This compares with 13,095 in 1950 with a 
total nominal capital of £66,535,347. Last year the six 
most active classes were: food, engineers, builders, clothing, 
land and properties, and merchants (distribution). With 
respect to initial capital, however, the “ investment, finance 
class takes precedence of “ engineers,’’ with 
” closely following them. 


““ 


and banking ”’ 
“ shipping ”’ and “ textiles 


The T.U.C. and Tax on Profits and Income 

IN their evidence to the Royal Commission on Taxation 
of Profits and Income, the Trades Union Congress express the 
view that the cost of seeking out, valuing and taxing petty 
benefits in kind would not be justified by the additional 
revenue, and that the present principles governing the tax 
treatment of benefits in kind should be maintained. They 
do not agree with the recommendation of the Royal Commis- 
sion on Population that the cash allowances which parents 
receive trom the State should be exempt from income tax. 
There is, they consider, a good case on both social and fiscal 
grounds for taxing gambling profits. They suggest that 
gains from lotteries, betting and gaming should be treated 
as a special category of short-term capital gains and 
that the taxpayer should be allowed (subject to a 
time limit) to set off net annual losses against future 
gains from these activities. They recognise that it would 
be necessary, on the grounds of administrative convenience, 
to set a minimum limit below which annual net gains (and 
losses) from gambling would be disregarded. They also 
criticise the present tax law under which capital gains or 
profits arising from transactions which do not form a part of 
the ordinary business of the person making them are exempted 
from tax. They emphasise that what they advocate is not 
a tax on capital, which is not within the terms of reference 
of the Royal Commission, but a tax on income which is at 
present masquerading as capital, and is classified as gains 
for the purpose of the U.S. federal income tax, except that 
which is used or held for sale in a trade or business, and 
gains from the sale of such assets should (subject to what is 
said below) be assessed to tax. They add that, to be equitable, 
a capital gains tax should distinguish between the speculator 
and the bona fide long-term investor. They suggest that 
serious consideration might be given to abolishing the earned 
income allowance and to taxing all unearned incomes at a 
separate rate so as to make clearer the difference which now 
exists between the effective rates on earned and unearned 
incomes. This could be done by taxing all unearned incomes 
at a higher rate than earned incomes, in such a way that the 
differential between the rates would increase progressively 
with the size of the unearned income. 
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LANDLORD AND TENANT ACT, 1927: ADVANCE NOTICES 
AND QUESTIONS OF JURISDICTION 


ALL sorts of novel points seem continually to arise under 
and in connection with the admirable but none too easy 
Landlord and Tenant Act, 1927. May I be permitted here 
to deal with three, two of which arose in one and the same 
case, and all three of which concern jurisdiction. 

The case to which I will first refer is Hunt v. Hoskins 
(in the Witney County Court, 1950) wherein an entirely 
novel point as to jurisdiction was taken by counsel acting 
for the landlord. A report of this case is shortly forthcoming 
in the Estates Gazette. 

The tenant in the case, Hunt, had duly served an advance- 
notice under s. 5 (1), requiring a new lease. Unlike an 
advance-notice of a claim for compensation for attached 
goodwill under s. 4 (1)—which has to be made “in the 
prescribed manner’’ (for which, in the High Court, see 
Ord. 53D, r. 1, and in the county court see County Court 
Ord. 40, r. 2) and which, therefore, has to include a statement 
of the amount of compensation claimed—an advance-notice 
under s. 5 (1), requiring a new lease, does not have to be in 
any particular form or have to state what amount of 
compensation would have been awardable to the tenant, 
had he in fact been intending in due course to apply for that 
instead of applying under s. 5 for a new lease. See Gough’s 
Garages, Ltd. v. Pugsley [1930] 1 K.B. 615. 

In the case here under notice the tenant in and by his 
advance-notice under s. 5 (1), requiring a new lease, had only 
partially described his business, describing it simply as that 
of “‘ a market gardener.’ But when, in due course, he came 
to the drafting of his originating application to the tribunal 
under s. 5 (2) for a new lease, he described his business as 
that of “‘a market gardener and grocer”’ (by Which latter 
word, as it transpired, was meant greengrocer, and it was so 
treated, without objection, at the hearing). 

At the hearing itself, which was before me as Referee, 
counsel for the landlord raised the contention that, as the 
tenant in and by his advance-notice under s. 5 (1) had only 
mentioned the market-gardening part of his business, he 
was not entitled in his action to rely on the greengrocery 
part of it as well. Rightly or wrongly—and subject, of course, 
to the decision of the point by the learned county court 
judge—I did not accept that contention. In the course of the 
hearing, however, upon the evidence given, it became clear 
that even on the goodwill which had become attached to 
the holding from the market-gardening part of the business 
by itself, the tenant was entitled to a new lease; and, as 
that conclusion of fact was finally accepted by the landlord 
as correct, the point as to jurisdiction, so raised as aforesaid 
on his behalf, never came before his honour for judicial 
decision. 

The point thus remains open, and, in like circumstances, 
may well be taken by or on behalf of other landlords. It 
has therefore seemed to me a wise course to place it here on 
record, for general consideration at the hands of the profession. 

Let us now turn to the second case, the recent case of 
British & Colonial Furniture Co., Ltd. v. Wm. McIlroy, Ltd. 
(1952) 1 All E.R. 12; 95 Sor. J. 803, wherein two different 
(but not, perhaps, altogether un-analogical) points were 
Taised as to jurisdiction. 

In this case the tenants carried on in Reading the trade of 
house furnishers. 

Having on 27th September, 1950, received a notice to quit 
due to expire on 28th December, 1950, they invoked the 
protection of the Landlord and Tenant Act, 1927, by serving 


on the landlords on 13th October, 1950—and thus within the 
one month allowed by ss. 4 (1) and 5 (1)—two separate 
advance-notices, one under s. 4 (1), which, however, did not 
state the amount of compensation claimed, and the other 
under s. 5 (1) in the alternative, as permitted by that very 
debatable decision of the Court of Appeal as to advance- 
notices in Simpson v. Charrington & Co., Ltd. |1934] 1 K.B. 64. 

Thereafter, on 24th November, 1950—and, so, within the 
time allowed by s. 5 (2)—they issued in the High Court an 
originating summons (under R.S.C., Ord. 53p, r. 2), based on 
both such advance-notices and claiming in the alternative 
in pursuance thereof, but this time—i.e., in such originating 
summons—inserting the amount of compensation claimed in 
the alternative under s. 4 (1). 

Such being the position, let us now see the contentions as 
to jurisdiction raised on behalf of the landlords in their 
answer dated 24th January, 1951. In that answer they 
contended that the tenants were not entitled either to 
compensation under s. 4 or to a new lease under s. 5 for the 
reason that in their advance-notice of claim under s. 4 (1) (i) 
they had omitted to state the amount of compensation to 
which they considered themselves to be entitled. 

This contention created a preliminary issue which Slade, J., 
on 20th February, 1951, ordered to be tried as such ; and the 
hearing thereof took place before Donovan, J., on 19th and 
20th November, 1951. 

Donovan, J.—as might have been expected—had little 
difficulty in upholding the landlords’ contention that the 
tenants could not rely on their advance-notice of claim 
under s. 4 (1), for the two reasons, to which alone I need 
here refer, namely: (1) That such advance-notice, by its 
omission to state the amount of compensation claimed, was 
not made “ in the prescribed manner ”’ as required by s. 4 (1) ; 
and (2) that, even if such advance-notice could be read as 
one document together with the originating summons, the 
latter was not issued until after the close of the one month 
allowed by s. 4 (1) (i) for the service of any such advance- 
notice. 

But the landlords’ contention as to the advance-notice 
under s. 5 (1), “ requiring a new lease,’’ and as to the claim 
under s. 5 (2) based thereon in the originating summons, 
was a very different matter ; and, as to this, he declined to 
accede to the landlords’ contention; and, making especial 
reference to the provisions of s. 5 (3) (a), he decided that, 
although in the present case the tenants had “ in fact lost 
their right to compensation’’ under s. 4 “through not 
submitting a claim”’ therefor ‘‘in due form’’—i.e., through 
not having served their advance-notice of claim under 
s. 4 (1) in due form—nevertheless, in his judgment, that was 
“irrelevant in relation to the tenants’ alternative claim for a 
new lease’’ under s. 5. 

The question posed by s. 5 (3) (a) was, in his view, as 
follows, namely: ‘‘ Would a tenant, if he submitted a claim 
in the prescribed form and in due time and proved the 
supporting facts, be entitled to compensation under s. 4?” 
So construing s. 5 (3) (a) he held that the answer to 
that question “is merely a step in the inquiry whether he shall 
be given a new lease’’ under s. 5. 

Such being his view as to s. 5 (3) (a), the tenants in the 
present case were, of course, entitled to rely on their advance- 
notice of claim served under s. 5 (1) and, consequently, to 
proceed with their claim for a new lease under s. 5 (2), as 
set forth in their originating summons ; and it will then fall 
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to them to prove at the hearing, as the case proceeds, that 
which they are called upon to prove by s. 5 (3) (a). 

To give the closing words of the careful and succinct 
headnote to the above-cited report of this case: “ The 
failure of the tenants to make a valid claim,” i.e., to serve a 
valid advance-notice of claim under s. 4 (1), “ did not defeat 
their claim to a new lease ”’ under s. 5. 

This decision of Donovan, J., seems to me—if I may permit 
myself respectfully so to say—an eminently sound decision ; 
and, unless the landlords take the case to the Court of Appeal, 
the tenants’ claim for a new lease—based on facts as yet 
to be proved—will shortly come before the tribunal, for the 
hearing of the evidence and for its decision thereon. 

It is noticeable, in conclusion, that questions as to jurisdic- 
tion in reference to the Landlord and Tenant Act, 1927, have 
not been infrequent of late. In the present article I have dealt 
with three. Another arose in Spooner and Wife v. Charlwoods, 
Ltd. (Redhill County Court, 1950), reported in the Estates 


Costs 





S1ncE the decision in the case of Re W. A. Evill [1951) 
2 T.L.R. 265, 95 Sor. J. 302, delivered on Ist May 
last, numerous inquiries have been received which indicate 
that there is a good deal of uncertainty in the minds of many 
as to the precise effect of that decision on various arrangements 
that have been made in regard to costs. The time seems to be 
propitious to examine the principles involved. 

The facts in the case quoted are simple. A trade union 
lent money on mortgage to members upon terms somewhat 
similar to building societies. A solicitor had for many years 
acted for the union in its capacity as mortgagee, and for his 
work in connection with the mortgages he charged the 
appropriate scale fee in accordance with the Solicitors’ 
Remuneration Orders, 1882 to 1944. Where, in addition to 
acting for the union as mortgagees, the solicitor also acted 
for the purchaser of the property, then he charged the 
purchaser a modified fee, instead of the appropriate scale fee 
under the said remuneration orders, and, although there was 
no specific agreement with the union that he would charge 
this modified fee, it became known that he would do so, and 
indeed the union indicated to prospective mortgagors who 
were also purchasers of property that it would be to their 
financial advantage to employ the union’s solicitor. This 
was held by The Law Society’s Disciplinary Committee to be 
a contravention of the relevant rules, and their decision was 
upheld by the Divisional Court to which the solicitor appealed. 

Let us glance for a moment at the rules concerned. In the 
first place there is r. 1 of the Solicitors’ Practice Rules, 1936, 
made under the authority of the Solicitors Acts, which 
provides that a “ solicitor shall not directly or indirectly do 
any act or thing which can reasonably be regarded as 
calculated to attract business unfairly.’’ This is clear enough 
in itself, and r. 2 (a) then goes a step farther, for it provides 
that a solicitor shall not hold himself out or allow himself 
to be held out directly or indirectly, and whether or not by 
name, as being prepared to do professional business in 
contentious and non-contentious matters at less than the 
scale of charges (if any) appropriate to the work involved, 
or in the case of non-contentious business, if there is no scale 
prevailing in the district in which the solicitor practises, then 
at less than two-thirds of the scale charges fixed by the 
General Order made under the Solicitors’ Remuneration Act, 
1881. The important point to notice here is that the solicitor 
must not hold himself out or allow himself to be held out as 
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Gazette of 3rd February, 1951. Two still earlier cases wherein 
yet another point as to jurisdiction arose were Ireland v. 
Taylor |1948) 2 AILE.R. 450 ; 65 T.L.R. 3 (C.A.), and Lawrence 
v. Sinclair 1949} 1 All E.R. 418 (C.A.). The point taken in 
both was one and the same and was left undecided in the former 
of the two cases and, though the decision upon it in the 
latter was, in my respectful submission, wrong—for the six 
reasons given in the Estates Gazette of 7th May, 1948, with 
elaboration of the sixth of such reasons in its issue of 
27th August, 1949—we are, of course, all bound by it, unless 
and until it be overruled by the House of Lords in some 
later case. 

The decision of Donovan, J., on the two points as to 
jurisdiction raised in the second of the two cases with which 
in the present article I have particularly dealt, should, | 
think, command the approval of all who are closely conversant 


with this Act of 1927. 
L. G. H. H.-S. 


HOLDING OUT 


willing to perform work, whether of a contentious or a non- 
contentious nature, at less than the appropriate scale fee. 

This does not mean that the solicitor must not work for 
less than the appropriate scale fee. Indeed, he may do so if 
he is so minded and the circumstances warrant, for he has 
specific authority in ss. 57 and 59 of the Solicitors Act, 1932, 
to agree with his client, either before or after or during the 
course of the business, as to the basis of his remuneration, and, 
so far as non-contentious business is concerned, he may agree 
with the client that his remuneration shall be by way of a 
gross sum, by a salary, or by a percentage or otherwise, and, 
so far as contentious business is concerned, he may agree that 
his remuneration shall be by way of a gross sum, by salary 
“or otherwise.’’ It may be significant that the wording of 
the two sections differs slightly, inasmuch as s. 57, in relation 
to non-contentious business, permits an agreement for 
remuneration on a percentage basis, whilst this permitted 
basis of remuneration is omitted from s. 59, except so far as 
that basis is included in the words ‘‘or otherwise”’ in that 
section. 

From inquiries that have been received, there appears to 
be some confusion of thought as to the exact effect of these 
respective statutory enactments and rules, but the matter 
seems to be quite clear if the guiding principle, that the 
solicitor must not hold himself out or permit himself to be 
held out as willing to do professional work for less than the 
appropriate scale remuneration, is kept clearly in the mind. 
Thus, if a solicitor is instructed in connection with, say, the 
purchase of an estate, the parcelling of the estate into lots 
and the leasing of those lots, and he is instructed on the basis, 
specifically referred to or implied from the course of dealing, 
that he will be remunerated according to the appropriate scale 
of charges for the particular work concerned, and, after the 
matter has been proceeding for some time, it is suggested that 
it would be more convenient from the client’s point of view if 
the solicitor’s remuneration was based on a percentage of the 
amount involved in the transaction, then there is no reason 
why such an agreement should not be made, even if the 
percentage remuneration proves to be less than the scale 
remuneration for the transaction. The important point to be 
observed here is that the solicitor has not held himself out to 
perform the work for less than the scale remuneration. He has 
been instructed on the basis that he will charge for his services 
according to the scale laid down for the particular type of 
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work, and has thus not obtained the business by means 
unfair to fellow-practitioners. Having obtained the business 
on this basis, then he is at liberty to make what arrangements 
he likes with his client as to his remuneration. 

This, however, brings us to another point which, although 
not relevant to the question at present under discussion, yet 
may well be dealt with here. It is customary in most parts 
of the country for the lessee to pay the lessor’s costs of the 
lease, and the point that arises is whether, where there is such 
an agreement between the lessor and his solicitor, the lessee is 
bound by the agreement, or whether he should pay the lessor’s 
solicitor’s costs according to the appropriate scale. It would 
seem that the lessee is so bound by the agreement between the 
lessor and his solicitor on the broad ground that, having agreed 
specifically or by custom to pay the lessor’s costs, then the 
lessee must pay such costs as the lessor incurs, whether those 
costs are computed according to the scale laid down by the 
Solicitors’ Remuneration Orders or by some agreement between 
the lessor and his solicitor. 

This view is strengthened by the principle laid down in the 
case of Re Allen (1887), 34 Ch. D. 433, where the lessor’s 
solicitor had given the appropriate notice to his client under 
r. 6 of the General Order, 1882, electing to charge according to 
Sched. II to the order, and it was held that the lessee was 
bound by such notice and must pay the lessor’s costs under 
that Schedule and not under the scale laid down in Sched. I, 
although he had no previous knowledge of the notice. 

If the lessor desires that the solicitor shall receive the 
appropriate fees under the scale laid down in the General 
Order, then he can make provision for this in the agreement 
with his solicitor. On the other hand, if the lessee wants to 
avoid paying anything in excess of the fees laid down in 
the General Order, 1882, Sched. I, then it is quite an easy 
matter for him to do so by the simple expedient of providing 
in the lease that he shall be liable for the lessor’s solicitor’s 
costs according to the scale laid down in that Schedule. 

Arising out of this question of holding out is the case which 
has been put to us more than once, where an employer with a 
large staff arranges to lend members of the staff money on 
mortgage on a more or less standard form of mortgage. That 
is to say, it is a standard form so far as the terms are concerned, 
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so that it is possible to print or copy by mechanical process 
the form of mortgage, leaving the details of the property and 
the amount of the loan to be filled in for each individual 
case. because the terms of the mortgage are fixed, so that 
the solicitor has only to draw the material parts of the deed 
once, an agreement may be come to between the solicitor and 
the employer, as mortgagee, that he shall perform the work in 
connection with the individual mortgages for a fee lower than 
the scale fee laid down in the orders. There seems to be 
nothing objectionable about this, provided this question 
of a modified fee is raised only after the business has been 
undertaken by the solicitor and is not used by him as an 
inducement to the mortgagee to accept the solicitor’s services. 
Nor would it seem to alter the position that the mortgagee’s 
solicitor’s costs are recoverable from the employee as the 
mortgagor, who may be informed, before he accepts the 
loan, that the mortgagee’s solicitor’s fees are lower than the 
scale charges. There is no question of holding out here, for 
the mortgagor cannot dictate to the mortgagee which solicitor 
shall be employed. 

Care would have to be exercised, however, to see that the 
mortgagor, who might also be a purchaser of the property, is 
not influenced to employ the mortgagee’s solicitor to act for 
him in relation to the purchase on the ground that, being the 
mortgagee’s solicitor, he would perform the work for less than 
the scale fee. 

The point brought out in the recent case quoted above is 
not a new one, and the decision merely served to emphasise 
the fact that a solicitor must not offer to perform professional 
work for a reduced fee, or allow others to suggest that he 
will do so, since to do so might attract work. In the case of 
a new client, therefore, it seems to be essential that the 
solicitor should have been retained by the client before the 
question of a modified fee is raised. In the case of a bona fide 
established client there would appear to be no harm in the 
question of a modified fee being discussed before the particular 
work is undertaken. Even in such a case, however, it is 
thought that it would be preferable to refuse to discuss the 
question of fees until the client had actually retained the 
solicitor for the particular work concerned. 


MORTGAGEE’S ACTION FOR POSSESSION 


Ix a note in the Annual Practice on Ord. 55, r. 5A (which 
provides and governs the procedure to be followed in an 
action by a mortgagee who wishes to enforce any of the 
remedies available to him by the issue of an originating 
summons in the Chancery Division), it is stated that “in 
proceedings claiming possession, as soon as the summons is 
issued, the applicant is deemed to have re-entered and the 
tenancy, year by year, as in the attornment clause, becomes a 
tenancy at will, and as soon as the summons is served, the 
tenancy at will is determined by the claim for possession. 
Therefore it is not necessary for the applicants to prove 
they had given a notice to quit determining the tenancy from 
year to year (Woolwich Equitable Building Society v. Preston 
1938, 1 Ch. 129’: see Annual Practice, 1951 ed., p. 1128). 

This passage is, in my opinion, unnecessarily cryptic 
and misleading, and reference to Preston’s case shows that that 
case does not go anything like all the way to justify so broad 
a proposition as is there laid down. The mortgage in that 
case was an ordinary building society mortgage, and the 
mortgagor having fallen into arrear with the instalments by 


which he had covenanted to repay the advance made to him, 
the mortgagee society issued a summons against him for 
possession under Ord. 55, r.5A. The mortgagor did not appear 
to the summons, but the master before whom the matter came 
for adjudication felt some difficulty, apparently, in acceding 
to the society’s application because the attornment clause in 
the mortgage deed had, in his view, created a yearly tenancy, 
and as there was no evidence that this tenancy had been 
determined by proper notice to quit, it was necessary for the 
society to show that it had complied with the terms of the 
proviso to the attornment clause before it could obtain 
possession. The attornment clause provided that the 
mortgagor thereby attorned tenant from year to year to the 
society of the parts of the mortgaged property in his occupation 
at the yearly rent of sixpence if demanded ; and there was 
a proviso that the society could at any time after the power of 
sale had become exercisable and without giving to the mort 
gagor any previous notice to quit, enter upon and _ take 
possession of the mortgaged property and determine the 
tenancy created by the mortgagor’s attornment. 
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The gist of the judgment of Clauson, J. (as he then was), 
can be reproduced very shortly. After observing that it had 
sometimes been supposed that an attornment tenancy from 
year to year will continue until determined by proper notice 
to quit or by actual re-entry and taking possession, the learned 
judge went on to observe that “that view of the matter 
disregards the point that, in the eye of the law, the issue of 
proceedings claiming possession simpliciter has precisely the 
same effect as re-entry and, accordingly, turns the tenancy into 
a tenancy at will, while either the issue or, at all events, the 
service of the summons on the person in possession under the 
tenancy terminates the tenancy at will; and accordingly, 
where the proceeding is a summons in chambers in the 
Chancery Division, as soon as the summons is issued, the 
applicant is deemed to have re-entered and the tenancy 
becomes a tenancy at will and (at the latest) as soon as the 
summons is served, the tenancy at will is determined by 
the claim for possession. Therefore, it is not necessary for 
the applicant to prove that he has given a notice to quit 
determining the tenancy: he is entitled to an order for 
possession (unless, on the merits of the case, there is some 
reason to withhold the order from him) upon proving service 
of the summons.”’ 

This passage from the judgment in Preston's case makes it 
clear (as the note in the Annual Practice does not) that it is 
only where the mortgagee seeking possession is at liberty to 
re-enter at the time when proceedings for possession are 
commenced that he can take advantage of the decision in 
this case. He is then deemed to re-enter, with the con- 
sequences mentioned. but it is of the very essence of the 
decision that the mortgagee should be at liberty to re-enter 
at the relevant time. A mortgagee has such liberty under 
the usual form of attornment clause, such as that which 
came under consideration in Preston’s case, which gives a 
mortgagee express power in appropriate circumstances to 
re-enter and determine the attornment tenancy. And even if 
the attornment clause does not make express provision for 
re-entry and determination of the tenancy in this matter, if 
the tenancy created by the attornment is a tenancy at will, 
the very nature of the tenancy confers upon the mortgagee, 
by necessary implication, the right to re-enter and determine 
the tenancy at any time. 

An express or an implied right to re-enter at any time 
covers most cases of tenancies created by attornment, but 
there are exceptions, and it is the exceptional that is always 
the most difficult case to deal with. It is possible for an 
attornment clause to be drawn in such a way as to create a 
yearly tenancy, or some other periodical tenancy, and to 
contain no express power fer the mortgagee to determine the 
tenancy at will. In such cases there is only one way by which 
possession can be obtained from a mortgagor in occupation of 
the mortgaged property, and that is by determining the 
tenancy in the manner appropriate thereto—i.e., by service 
of a notice to quit of the requisite length — before proceedings 
for possession are commenced. In such cases it is useless to 
attempt to argue, on the strength of Preston’s case, that 


Col. C. E. Epwarps, D.S.O., M.C., T.D., J.P., solicitor, of East 
Ham, and Lt.-Col. C. R. GLenNNy, T.D., solicitor, of Barking, 
have been appointed Deputy Lord Lieutenants of Essex. 

Mr. R. W. RicHArps, solicitor and clerk to the Llangollen 
Justices and Ceiriog Rural Council, has been appointed clerk 
to the Lord Lieutenant of Denbighshire. 


Mr. L. A. WAINE, assistant solicitor to Liverpool Corporation, 
has been appointed to a similar position with Huddersfield 
Corporation. 
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issue or service of the summons will have any effect at all 
on the tenancy; and it is because the note in the Annual 
Practice suggests that Preston’s case is universal in its applica- 
tion, and not limited to a certain, although doubtless very 
common, type of case, that I think that it should be treated 
with caution. 

It is in no spirit of disrespect to the learned judge who 
tried it that I commend the case of Alliance Building Society 
v. Austin, p. 12, ante, to any committee concerned with the 
simplification of the procedure of our courts of justice and the 
rules which govern that procedure. This was a motion to 
commit for contempt a person who, having been evicted from 
certain premises under a writ of possession, promptly re-entered 
those premises and resumed his occupation _ thereof. 
Roxburgh, J., decided that in the special circumstances of the 
case he had jurisdiction to commit the defendant and was 
entitled to exercise his jurisdiction; and he observed that 
unless some means were adopted of keeping people like the 
defendant out of possession, the administration of the law 
would become impossible. The special circumstances in this 
case were that the defendant had happened to give a promise 
to the learned judge, on the occasion of an earlier hearing of 
the motion, to give up possession, and he had broken that 
promise. 

But Roxburgh, J., held that in the ordinary case, when 
after entry of the sheriff under a writ of possession the 
defendant forcibly or by stratagem resumes _ possession, 
the person seeking possession should not move to commit 
the defendant for contempt of court, but should obtain a 
writ of restitution. The ordinary procedure for, for example, 
a mortgagee seeking possession from his mortgagor is thus as 
follows: first, he obtains an order for possession under 
R.S.C., Ord. 55, r. 5A; secondly, if the defendant does not 
give up possession, he obtains a writ of possession and is 
put in possession of the premises by the sheriff ; and thirdly, 
if the defendant creeps back into possession (as the defendant 
in this case did), he obtains a writ of restitution. If, having 
been evicted for the second time, the defendant goes back into 
possession, presumably the mortgagee can then move to 
commit him for contempt of court. 

These are the rules, at present, and of course they must be 
enforced. But there is no reason that I can think of why an 
order for possession, whether given under Ord. 55, r. 5a, 
or otherwise, should not be telescoped with a writ of possession 
and be drawn in such a way that if it is disobeyed the plaintiff 
can, without more ado, obtain the services of a sheriffs’ 
officer to obtain possession ; or why resumption of possession, 
whether by force or stratagem, by a defendant who has 
once gone or been put out of possession under an order cf 
the court, should not be treated as contempt without the 
necessity of the plaintiff coming back to the court, or its 
officer, for further process. Simplification of the procedure 
on these lines is desirable not only on the grounds of saving of 
expense, but because it would tend to instil a greater respect 
among the public at large for the orders of the court. That is 
a matter of some importance in these undisciplined days. 

pe 


Mr. M. E. HOLDERNEssS, assistant prosecuting solicitor in the 
Bradford Town Clerk’s Department, has been appointed assistant 
solicitor in the office of the Clerk to the Justices of the Manchester 
Petty Sessional Division. 

Mr. D. L. OvErtTON has been appointed assistant solicitor with 
the Town Clerk of Peterborough. 

Mr. C. W. TurNER has been appointed Treasurer of Lincoln's 
Inn for the remainder of 1952, on the death of Sir Henry 
Methold. 
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LANDLORD’S AGENT’S LIABILITY UNDER THE PUBLIC 
HEALTH ACTS 


Tue Public Health Act, 1930, and the Public Health (London) 
Act, 1936, both make the ‘‘ owner” of premises “in such a 
state as to be prejudicial to health or a nuisance "’ responsible 
for abatement when the nuisance is due to a structural defect. 
This, in the Public Health Act, 1936, is enacted by a proviso to 
s. 93 (dealing with the service of abatement notices), the main 
part of which directs service on the person by whose act, 
default or sufferance the nuisance arises or continues, or, if 
that person cannot be found, on the owner or occupier, 
requiring him to abate the nuisance and execute such works, 
etc. It follows that the question who is owner may be 
of some importance, and the expression is defined, by s. 343, 
as ‘‘ the person for the time being receiving the rack rent of 
the premises in connection with which the word is used, 
whether on his own account or as agent or trustee for any 
other person, or who would so receive the same if those 
premises were let at a rack rent.’’ The definition sub- 
stantially repeats that used in earlier Public Health Acts, 
and has occasioned (especially as regards the words italicised) 
a fair amount of litigation. The most recent example is 
the case of Bottomley v. Harrison 1952) 1 T.L.R. 90; 
96 SOL. J. 90. 

Perhaps the most instructive decision on the meaning of 
the words used (and the one most likely to interest readers 
personally) is that of Watts v. Battersea Borough Council 1929 
2 k.B. 63 (C.A.) (a majority decision). The dispute actually 
followed proceedings to enforce provisions of the Housing, etc., 
Act, 1919, which adopted the same definition, the circumstances 
being as follows. ; 

The appellant had acted as solicitor for the widow of one 
IW who had owned three leasehold houses. He had 
originally been retained in legal proceedings concerning 
the deceased's testamentary bequests, which had been settled 
out of court, letters of administration with the first of two 
wills being granted to the widow and it being agreed that the 
houses should be sold. During the testator’s lifetime, rents 
had been collected from the (working class) tenants by one 
>, a builder; and on his death the testator’s son-in-law 
(who had taken the subsequent proceedings) verbally directed 
5 to go on collecting them. Soon after this, and before the 
settlement, or at all events before the grant of letters of 
administration to his client, the appellant wrote to S asking 
him not to part with the rents, as they would have to be 
accounted for to the person entitled. He afterwards instructed 
> to pay ground rents and other outgoings out of those rents, 
and received and acknowledged the receipt of a sum “ on 
account ’’ paid over to him by S. Subsequently, the appel- 
lant called upon S for a statement, and S$ supplied it and paid 
the balance shown to be due ; further accounts were supplied 
and payments of balances due made by S to the appellant on 
two later occasions, but together they came to less than what 
was due in the way of costs from the widow to the 
appellant. S made these payments by cheques drawn on 
his own account. The respondents had sent rate demands 
and receipts to S “ for E W deceased estate,’ but when the 
houses became unfit for habitation their medical officer of 
health wrote to the appellant, who delegated S to interview 
him (the medical officer) on “ our’’ (the appellant’s firm’s) 
behalf. S told the medical officer that he was collecting 
on the appellant’s behalf, and the latter described S as the 
collector in a subsequent letter. A few months later, the 


respondents served notices to repair on the appellant ; these 
not having been complied with, notices demanding payment ol! 
expenses and interest followed ; and these not having been 
satisfied, proceedings were issued before a magistrate, who, 
despite a plea that the appellant was acting merely as solicitor 
to the widow-administratrix and receiving balances in pay 

ment of costs, held that he was the “ owner’ within the 
definition. On statement of a case, this was upheld by the 
Divisional Court. 

In the Court of Appeal the decision was upheld by a 
majority : Scrutton, L.J., who considered the case one of some 
difficulty, and Sankey, L.J., who did not ; the dissenticnt was 
Greer, L.J. Scrutton, L.J., examined the object of the pro 
visions, observing “‘ Parliament seems to have contemplated 
that it might be difficult for the local authority to find the 
owner; he might not be in the United Kingdom at ail,” 
hence the imposition of liability on agents; but “no 
seems to have thought that possibly the owner might be 
unable to repay the agent.’’ It was not, however, for the 
court to legislate, and in the learned lord justice’s view the 
appellant was the ‘ owner ” had 
instructions to S and received from him the net balance of the 
rents, for he received the money on behalf of the widow and 
her son as agent. Sankey, L.J., considered that the mattet 
became simple if one kept in mind the true meaning of “ as 
agent or trustee for any other person.” But, having said 
that, the learned lord justice proceeded : “ If a boy of fourteen 
years of age were sent by his father to collect weekly rents 
it would be hardly possible to say that the boy received thie 
rents as agent or trustee for his father, so as to make him an 
owner within the meaning of the definition ; and similarly in 
many other cases the facts will of their own force fall within or 
without the definition. How the case should be decided it 
persons entitled to the rack rent instructed their tenant to 
pay the rent to their bankers, | am not at present prepared 
to say.” But in the case before the court, Sankey, L.J., 
further considered that the payment to*and receipt by the 
appellant of the money from $, who had in fact collected the 
sum on account of rents and was remitting it to the appellant, 
made the latter agent for the widow. Greer, L.J.’s dissent 
was based on the view that S had had no more than a,mandate 
from the owners of the premises on whose behalf he had 
received the rent, to account to the appellant ; as soon as 
rent had been paid to S, there was no more rent to be paid 
it had been received by S on behalf of the owners, the appel 
lant being a mere intermediary. Greer, L.J., also disagreed 
with a suggestion made by Swift, J., in the Divisional Court, 
that the definition might apply to several persons. 

The arguments in the above case are not reported, but it 
looks as if at some stage the problem may have been regarded 
I do not say that 


one 


because he given those 


as analogous to a modern detective novel. 
this was so, but the judgments do suggest that if the appel- 
lant’s case was “why pick on me?” those representing 
him must have gone further, and have contended that 5 was 
“the owner.” The who had originally 
re-instructed S$, might have been a suspect. And his bankers ? 
I mention this because some of the features of Bottomley v. 
Harrison bear resemblance to the facts examined and _ the 
situations visualised in Watts v. Battersea Borough Council. 
The tenant in Bottomley v. Harrison, which arose out of 
the service of a nuisance abatement notice, paid her rent by 


son-in-law, too, 
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cheque made out to the landlord but sent to his secretary, 
he being abroad; and the secretary paid it into the 
landlord’s account at a bank. The secretary had once called 
and inspected defects; had written a letter in which she 
described herself as dealing with her employer’s property 
in his absence, and had initialled the rent book. The local 
authority directed its notice to the secretary and took pro- 
ceedings against her as “‘ owner.’’ The justices dismissed the 
summons. It will have been noticed that here was a case in 
which (a) the landlord was not in the United Kingdom (see 
Serutton, L.J.’s judgment in Watts v. Battersea Borough 
Council) ; (b) rent was paid, albeit not by the tenant herself, 
to bankers (see Sankey, L.J.’s judgment), and (c) the rent 
passed through more than one person’s hands before it reached 
the landlord. 

The decision on the case stated was that the justices had 
been right because the respondent “had only received the 
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cheque’ and ‘the bank received the money”: she had 
not received rent as agent or trustee for the landlord, but 
had received it as a “conduit pipe”’; if cheques had been 
paid into her account, or if there had been an arrangement 
by which she handled money, it might have been different. 
And while many distinctions suggest themselves between 
this decision and that in Watts v. Battersea Borough Council, 
one is perhaps left wondering whether this must be re- 
garded as one of those cases in which it was considered that, 
as Sankey, L.J., put it in the earlier case, the facts would 
‘“‘of their own force’”’ fall within or without (this time, of 
course, without) the definition. Not a very clear statement 
of the law ; but I think that what preceded it was meant to 
illustrate, so that the ‘‘ conduit pipe’ réle of the secretary 
in Bottomley v. Harrison must be considered comparable to 
that played by the boy of fourteen years of age conjured up 
by the learned lord justice. 
R. B. 


HERE AND THERE 


MOTHER LOVE 

Haven forbid that I should say anything against the 
family. In the days of its strength and even its tyranny 
when it dominated the English social scene, that might have 
been a useful, if somewhat perilous, exercise, but, then, 
checking a horse that has got the bit between its teeth is 
generally useful and nearly always perilous. However, 
since those far-off days the poor old family has been pretty 
nearly played off the stage, first by individualism, and now by 
our modified British species of collectivism. It is a very 
long time since it was daring or original to have a tilt at it, 
so don’t let’s say anything against it now. Indeed, 
philosophically and ideally I am deeply devoted to it 
the nucleus of a free society, the little strongpoint mviolable 
against the assaults of the omnipotent State, where the single 
individual would be swept helpless away. It has been the 
secret of the strength of the Jewish communities in our cities 
and of every peasantry in Europe. I love the idea of the 
family, but how hard its members can make that love 
in practice! In particular (once it gets irresistibly into its 
stride) how well calculated to drive the members to sea, to 
the Antipodes, to the Arctic Circle, is the ove rpowering 
impulse of maternal devotion directed in full blast upon them. 
Mother love no longer glows for us with the same pure, 
unearthly radiance with which it shone two or three genera- 
tions ago. Dr. Freud has seen to that. But quite apart 
from the conclusions of an old gentleman who perhaps 
became a trifle over-obsessed with the abnormalities of his 
own particular dreamland, it does remain a curious fact 
that life with mother is generally several degrees harder than 
life with any other human being. — It is odd, too, that children 
are often downright incredulous when this begins to dawn 
on them. Witness that characteristic reaction of a son in 
the court of Judge Tudor Rees at Brentford lately. His 
mother was claiming possession of two furnished rooms 
which he occupied in her house. He was aged twenty-two, 
an insurance agent by calling, a married man and a father by 
status. She wanted possession because several days a week 
he stayed out till one or two in the morning. ‘‘ His wife 
doesn’t seem to mind,” she said, ‘“‘ but I do. I lie awake 
worrying.’ The less introspective of us might be inclined 
to say: ‘Come, come, don’t be silly! If you worry when 
you don’t know where he is till one, what will you do when 
you've turned him out and you never know where he is at 
all? ’’ But if we say that, how little we know of a mother’s 
heart. As the Victorian ballad has it: 


“A mother’s heart knows joy and sadness ; 
Her love is paired with anguish sweet. 
A mother’s heart knows troubled gladness 
Where care and pleasure ever meet.”’ 


Obviously the son didn’t understand either. ‘‘1 don’t 
think it has anything to do with my mother,” he said. “I 
think I should be allowed to go as I please. I’m grown up.” 
But the judge knew better. ‘‘So far as a mother is con- 
cerned,”’ he said, ‘‘ her son never grows up. If you lived to 
be eighty and your mother was still alive, you would be a 
boy to her.’’ Still unconvinced of such unrelaxed maternal 
tenacity the son asked: ‘‘ But she can’t lead me round on a 
bit of string all my life, can she ?’’ The answer is that any 
mother will have a pretty good try. So the possession order 
was made. ‘‘ Your mother,” said the judge, ‘‘ is entitled to 
peace of mind. She is only asking for this order because 
she worries about you. I’m sorry about this,’ he added. 
‘“T’m sorry, too,” said the mother. Well, maybe “a boy's 
best friend is his mother,’’ but his best friend is not 
necessarily best as his landlady. 


MODERN DEODAND 
Just about a hundred years ago people were making very 
merry over the absurdity of deodands, or objects forfeited by 
law because they had been a cause of death. In later times 
the medieval practice was watered down by the assessment of 
a Money payment, sometimes made mercifully small, as when 
the Court of King’s Bench refused to disturb a finding 
valuing a horse for this purpose at three shillings. On the 
other hand it was vexatious in a commercial age for a railway 
company to find items of its rolling stock being adjudicated 
deodands upon some fatal accident, as when in 1840 the London 
and Birmingham Railway on such an occasion suffered an 
assessment of £2,000 in respect of one of its trains. Little 
time was lost after that in suppressing the anachronism, 
and in 1846 the statute 9 & 10 Vict. c. 62 did away with 
deodands, though not so very long before the great Joseph 
Chitty had defended the practice as rational ‘so far as it 
strengthens the natural sensation of the mind at the sudden 
destruction of human life.” How right he was. Nothing 
would reduce the death rate on the roads so effectively as a 
revival of the system of deodands in relation to the internal 
combustion engine. The natural sensation of the minds of 
motorists at the possibility of a fatal accident would be 
enormously strengthened if it might deprive them of their cars. 
If we felt this was important enough I suppose we really would 
revive the deodand, since, strangely enough, it exists to-day, 
though in another context and for another purpose, and 
not called by that name, for it no longer embraces any 
antiquated notion, however remote, of giving anything to God. 
Certainly it has come as rather a surprive to those unfamiliar 
with our customs laws that any vehicle carrying uncustomed 
goods can be seized by the Excise—a railway train or an ocean 
liner or an aeroplane—although the owner knows nothing ol! 
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the offence. It happened only the other day at Plymouth 
when some foreign seafaring man loaded 114,000 smuggled 
cigarettes into a taxicab. The smuggler was fined £1,000 
and the driver was fined £20. There was no charge against 
the cab-owner, but guess what happened to him. He lost his 
cab to the Customs men, wiuo were entitled to withhold it 
from him until he paid £250. No doubt they will say that this 
is rational because it strengthens the natural sensation of 
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the mind at smuggling. To be fair (and one must be fair, 
even to the Excise), there may be another point in the power. 
One can imagine cases where the backroom boys of smuggling 
kee p far enough back to be out of the range of legal proof, but, 
armed with this power, the Customs can feel that they are not 
altogether out of reach. All the same, it is a power that may 
well make the innocent tremble as well as the guilty. 


RICHARD RoE. 


REVIEWS 


Lawyer’s Remembrancer and Pocket Book, 1952. by 
J. W. WurrLock, M.A., LL.B. 1952. London : Butterworth 
& Co. (Publishers), Ltd. 13s. 6d. net. 

An auxiliary memory in 331 closely printed pages, this 
small, slim volume enables the practitioner to carry the 
niggling details in his vest-pocket and release his mind for 
maturer preoccupations, a most valuable service to a 
profession whose clients tend to expect all questions on the 
content of the law, from a list of exemptions from estate duty 
to the number of gallons in a hogshead, to be answered off 
the cuit. (The work under review qualifies its lucky possessor 
to put up an impressive show on both those points, by the way.) 
Since no solicitor can carry Halsbury, the Annual Practice 
and the Statutes Revised with him and remain 
reasonably mobile, he would be well advised to make the 
best of things with the Lawyer’s Remembrancer and Pocket 


Book. 


about 


Register of Defunct and Other Companies removed from 
the Stock Exchange Official Year Book, 1951. Editor-in- 
Chief: Sir Hewitt SKINNER, Bt. London: Thomas 
Skinner & Co. (Publishers), Ltd. 20s. net. 


This edition of the Register of Defunct and Other Companies 
is the seventh since the old Supplementary Index to the 
Stock Exchange Official Year Book was expanded to give 
details of liquidations, etc., and contains many additional 
notices of companies removed from the Official Year Book 
owing to liquidation, dissolution, etc. The notices of gas 
undertakings nationalised and dissolved under the Gas Act, 
1948, have been revised to show the valuations now deter- 
mined for the majority of those securities which had not been 
valued when the last edition went to Press. There is an 
up-to-date list of British and Colonial Government stocks 
redeemed or converted since Ist January, 1940. 


An Outline of the Law of Trusts and Trustees. by 
H. A. R. J. Witson, F.C.A., F.S.A.A., and C. N. BEATTIE, 
LL.b., Barrister-at-Law. 1951. London: UH. F. L. 
(Publishers), Ltd. 5s. net. 

This booklet consists of chapters from the eighteenth edition 
of Ranking, Spicer and Pegler’s Executorship Law and 
Accounts, and is a short and succinct summary, complete 
with an index and tables. 


The Licensing Acts. By the late JamMEs Paterson, M.A., 
Barrister-at-Law. sixtieth Edition. By F. Morton 
SMITH, B.A., Solicitor, Clerk to the Justices for the City 
and County of Newcastle-upon-Tyne. 1952. London : 
3utterworth & Co. (Publishers), Ltd., and Shaw & Sons, 
Ltd. 57s. 6d. net. 


Paterson has now reached its diamond jubilee, and it may 
be confidently stated that throughout the five reigns of its 
life many practitioners must have had cause to bless the 
various editors for the book’s comprehensiveness and lucidity 
in dealing with the many difficult subjects with which it is 
concerned. Licensing by itself is not an easy subject, but 
the editors have not shirked expressing opinions on 


doubtful points, while the commentary on the statutes set out 
in the book refers also to all the relevant decisions, including 
a number reported in journals other than the usual law 


reports. Ihe preface to the new edition, where Mr. Morton 
Smith reviews decisions of the past vear affecting the book, 
shows how wide is its scope. The effect on licensees of thy 
Leasehold Property (Temporary Provisions) Act and_ tli 
Reserve and Auxiliary Forces (Protection of Civil Interests 
Act is discussed, as are the developments in the common law 
brought about by the inn car-park cases. Decisions of the 
High Court on the Food and Drugs Act and on road traffic 
matters are also mentioned as well as those directly on tly 
Licensing Acts. A useful addition has been made in the notes 
to one of the statutes dealing with the grant of licences for 
music and dancing, in that some cases on “‘ juke boxes’ are 
now included ; it appears from a cursory reading of the new 
note that there can be a distinction in law if not (or as well 
as) in fact between “ music ”’ and “ singing.” 

rhe only statute added since the last edition ts the Financ 
Act, 1951, but the coming into operation of the Licensing 
Act and the Justices of the Peace Act of 1949 has allowed th« 
editor to print the Licensing (Consolidation) Act, 1910, as it 
now stands amended ; formerly it was necessary to give both 
the old and the new law in case the latter became operative 
during the currency of the edition. 

Paterson continues to be indispensable to all concerned witli 
licensing matters, and it will be valuable also to the general 
practitioner for the wide range of subjects which it covers so 
lucidly. The work of bringing it up to date has been properly 
done and the sixtieth edition attains the high standard of its 
predecessors. We commend Paterson to our readers and offer 
our congratulations on its diamond jubilee. 


The Law and Practice of Town and Country Planning. 
By Percy Lamp, Q.C., of Gray's Inn and the Middle Temple, 
Recorder of Rochester, and MonraGur Evans, M.C. 
BARC. FALL, M. Inst. R.A., Member of the Rating 
Surveyors’ Association, assisted by ALAN FLETCHER, M..A., 
of the Inner Temple, Barrister-at-Law. 1951. London: 
Staples Press, Ltd. £3 3s. net. 

Phis book appears to be a valiant attempt to present the 
law and practice of town and country planning in readable 
and narrative form. Unfortunately, one must regretfully 
record that, whatever may be its value to other professions 
it cannot be regarded as a satisfactory text-book for a 
lawyer. 

It consists largely of excerpts from the 1947 Act connected 
by a commentary which, on the whole, is not very profound, 
and interspersed at appropriate places with copies of thie 
relevant statutory instruments. It is not possible to tell 
readily trom the print what wording is that of the Act and 
what of the authors. In addition there is a substantial 
selection of examples of valuations, upon which the reviewer 
would not presume to comment. 

A book, the text of which on planning appeals consists 
largely of wording from s. 16 of the Act and does not refer 
either to the procedure at local inquiries or to the Ministry's 
Selected Bulletins of Appeal Decisions or, on tree preservation 
orders, makes no reference to the Ministry’s most informative 
memorandum thereon, can hardly be said satisfactorily to 
explain the practice in these two matters. The C.L.B. 
pamphlet on builders’ near-ripe land appears rather oddly 
in the middle of the print of the Claims for Depreciation of 
Land Value Regulations, while the corresponding pamphlet 
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on single house plots is simply reprinted in an appendix 
and does not appear to be referred to in the text at all. This, 
again, is hardly a good way ot explaining practice. 

The words “‘ Dukes of Bedford, Edensor and Wimborne,”’ 
on p. 1, give rise to no less than three entries in the Index, 
while the entry ‘‘ Planning Appeals ’’ refers only to a Ministry 
circular in an appendix and not to the text at all. The Table of 
Statutes omits, of all Acts, the 1947 Act, so that it is not 
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readily possible to find the page on which any particular 
section of this Act is dealt with. 

The Introduction is dated February, 1951. 

For a lawyer an annotated text of the Act constitutes the 
most satisfactory foundation for a large work on a statutory 
subject of this nature and the lack of this is not compensated 
for in the case of the present work by the general exposition 
of the subject. 


NOTES OF CASES 


COURT OF APPEAL 


LANDLORD AND TENANT: RIGHTS OF LICENSEE IN 
POSSESSION 
Errington v. Errington 
Somervell, Denning and Hodson, L.JJ. 19th December, 1951 

Appeal from Newcastle County Court. 

The husband of the plaintiff, who died in 1945, in 1936 
purchased a house for his son and daughter-in-law, the defendant, 
paying £250 in cash and borrowing £500 from a building society. 
He retained the house in his own name, but informed the defen- 
dant that she and her husband were to pay the building society 
instalments ; that when the mortgage was paid off the house 
would be hers and her husband’s; and that when he retired, 
he would convey the house to them. The defendant paid the 
instalments out of housekeeping moneys. In 1945 the plaintiff’s 
husband died ; by his will he left all his property, including the 
house, to the plaintiff. The defendant’s husband then left her 
to live with the plaintiff. The defendant continued to pay the 
instalments out of money received from her husband and other 
resources. On the plaintiff bringing an action for possession, 
the county court judge held (1) that the defendant and _ her 
husband were tenants at will, and that the action was barred 
by the Limitation Act, 1939; (2) alternatively, that they were 
paying a rent, and were protected by the Rent Acts. The 
plaintiff appealed. 

SOMERVE!L, L.J., said that he could not regard the defendant 
and her husband as tenants at will. The transaction, though 
not an unnatural one, appeared to be novel in law. It could 
not be said that the defendant and her husband had undertaken 
to pay off the mortgage, or that they had any rights which were 
assignable. The couple were entitled to occupy the house so 
long as they paid the instalments. It was difficult to envisage 
a tenancy at will which could not be determined on notice. 
Further, in the absence of express agreement, instalments of 
principal and interest on a mortgage paid to a third party could 
not be regarded as rent. The true view was that the couple 
were licensees; and that possession could not be claimed as 
long as they paid the instalments. The court was not concerned 
with the position which would arise between the defendant 
and her husband. The appeal should be dismissed. 

DENNING, L.J., said that the true view of the contract was, 
that the couple were not bound to pay the instalments, but that 
the house should belong to them when the mortgage was dis- 
charged. If they failed to discharge the mortgage, neither 
the father nor his executors were bound to transfer the house to 
them. On that state of facts there were three legal possibilities : 
(1) that the couple were tenants at will, paying no rent; the 
judge had so held, because they were in exclusive possession : 
Lynes v. Snaith [1899] 1 O.B. 486; but it was of the essence of a 


tenancy at will that it should be determinable by either party 
on demand, which was not the case here; (2) that the couple 
were tenants paying rent for convenience to the building society : 
that could not be right, as they were not bound to pay, nor could 
the father sue or distrain; (3) that they were licensees, with 
a right to remain so long as they paid the instalments, and an 
equitable title to the house when the mortgage was paid off ; 
that was the right view. The difference between a tenancy and 
a licence was that the latter passed no interest, but merely made 
lawful what was otherwise unlawful (Thomas v. Sorrell (1673), 
Vaughan 30). Nor was exclusive possession a test; a licensee 
could have exclusive possession (see Booker v. Palmer [1942, 
2 All E.R. 674; Foster v. Robinson [1951] 1 K.B. 149; Marcroft 
Wagons, Ltd. v. Smith {1951} 2 K.B. 496; Middleton v. Baldock 
(1950) 1 K.B. 657, and other cases). Lynes v. Snaith, supra, 
would probably now be decided otherwise. Applying those 
principles to the present facts, the couple were licensees with a 


contractual right to remain in possession, enforceable in equity 
(Winter Garden Theatre (London), Ltd. v. Millenium Productions, 
Ltd. 1946 1 All E.R. 678, and Foster v. Robinson, supra) They 
had acted on the father’s promise, and neither he nor his 
successors in title could eject them. Any question between the 
defendant and her husband must be decided under the Married 
Women’s Property Act, 1882. The appeal should be dismissed. 

Hopson, L.J., agreed. Appeal dismissed. 

APPEARANCES: J. A. 7. Hanlon and J]. D. B. Richardson 
(Bentlevs, Stokes & Lowless, for Criddle, Ord & Muckle, Newcastle- 
J. Marnan (Frank J]. Lambert & Co., Gateshead), 


Reported by F. R. Dymonp, Esq.. Barrister-at-Law 


upon-Tyne) ; 


DOMESTIC TRIBUNAL: LIABILITY IN DAMAGES FOR 
DECISION ultra vires 
Abbott v. Sullivan 
Ii:vershed, M.R., Denning and Morris, L.JJ 
20th December, 1951 
Appeal from Croom-Johnson, J. 


The plaintiff was a cornporter, and a member of the committee 
elected by the cornporters of the London docks to exercise 
disciplinary powers. A complaint having been made against 
the plaintiff, the committee, which was attended and advised 
by the fourth defendant, a trade union official, imposed a fine 
After the meeting, the plaintiff assaulted the fourth defendant 
in the street. The fourth defendant convened a meeting of the 
committee, at which the plaintiff's name was removed from the 
register of cornporters, as a result of which he lost his employment. 
The plaintiff brought an action against two members of the 
committee, the trade union to which all parties belonged, and the 
trade union official. His claim was for a declaration that the 
resolution excluding him was ultra vires, and for damages 
Croom-Johnson, J., made a declaration that the resolution 
removing the plaintiff from the register was ultra vires, but held 
that no cause of action sounding in damages had been established. 

The Court unanimously held that the plaintiff was entitled 
to the declaration sought. 

EVERSHED, M.R., said that the claim for damages against 
the first two defendants was based on some contract, express 
or implied, which was never properly formulated, but which 
was said to have been broken by their participation in the 
resolution. But there was no evidence or authority to establish 
such a contract. He agreed with the conclusions of Morris, L.J., 
and would dismiss the appeal. 

DENNING, L.J., said that the jurisdiction of the cornporter’s 
committee must rest on contract, express or implied. No 
contract or custom was vouched to support the proposition that 
an assault in the street justified the removal of a member ; 
the committee had no power to try or punish him for such an 
action: see James Bagg’s case (1616), 11 Co. Rep. 93b, where a 
burgess of Plymouth was removed from office by the corporation 
for calling the mayor ‘‘a cozening knave’’ and threatening to 
crack his neck, and Lord Coke held that he could not be dis- 
franchised unless by charter or prescription, or on conviction at 
law. As to damages cases such as The case of the Marshalsea 
(1612), 10 Co. Rep. 68b, Terry v. Huntingdon (1680), Hardres 480, 
Gwinne v. Poole (1691), 2 Lut. 1560, and others showed that an 
invalid usurpation of jurisdiction which causes damage is a wrong 
The form of action depended on the nature of the damage ; if the 
damage took the novel form of depriving a man of his livelihood, 
it would be strange if the law could not adapt its remedies to 
such a situation. It was a breach of an implied contract if the 
committee of a proprietary club expelled a member without 
jurisdiction (Baird v. Wells (1890), 44 Ch. D. 392). The same 
principle applied to voluntary associations: see Weinberger v. 
Inglis (1919) A.C. 606, where the Stock Exchange committee 
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refused to re-elect a member because he was of German birth, 
and McMillan v. The Free Church of Scotland (1861), 23 Dunlop 
1314, where a minister was deprived of his office on an accusation 
of having drunk too much and kissed a married woman ; in that 
case the Court of Session did not doubt that damages could be 
claimed if there had been a breach of contract. That case had 
been approved in Forbes v. Eden (1867), L.R 1 H.L. Sc. 568. The 
right of a man to work was just as, if not more, important, than his 
rights of property. The cornporters’ committee had exceeded 
their jurisdiction and done the plaintitt a wrong which sounded 
in damages. The fourth defendant had induced the committee 
to commit the breach, and was accordingly liable in damages 
(South Wales Miners’ I’edervation v. Glamorgan Coal Co., Ltd. 
1924 1 Ch. 302), even though not actuated by malice. He was 
in favour of allowing the appeal. 

Morris, L.J., said that the plaintift’s case in defamation and 
conspiracy having failed, the pleadings did not formulate any 
legal base for damages against the first two defendants, and such 
a claim must fail unless supported by accepted principle or clear 
authority. The actions of the members of the committee could 
not be judged as if they were a court exercising judicial functions : 
had this been so, the question would arise whether they had 
knowledge or the means of knowledge that they were exceeding 
their jurisdiction. It could not be said that their conduct in 
law amounted to an actionable civil wrong. Nocontract, whether 
express or implied, not to exceed jurisdiction, had been formulated, 
and it was not for an appellate court to grope for implied terms. 
No case had been cited in which the committee of a members’ 
club had been held liable in damages for exceeding their juris- 
diction. It could not be held that the members of the corn- 
porters’ committee warranted that they would not make mistakes 
or exceed their jurisdiction. If asked about the matter, they 
would probably say that they had merely undertaken to apply 
their minds honestly to any problem which arose. The claim 


in damages failed, and the appeal should be dismissed. Appeal! 
dismissed. 
APPEARANCES: .M. Turner-Samuels, K.C., and S. C. Rogers 


(Robinson & Bradley\ ; Gevald Gardiner, K.C., and M. R. Nicholas 
(Pattinson & Brewer). 
[Reported by F. R. Dymonp, Esq., Barrister-at-Law 


DEFENCE REGULATIONS: BUILDING LICENCE: 
AUTHORISATION OF SPECIFIED EXPENDITURE : 
ARCHITECT’S AND SURVEYOR'’S FEES AN INDEPENDENT 
CHARGE 
Young v. Buckles 
Evershed, M.R., Jenkins and Hodson, L.] J. 
15th January, 1952 

Appeal from the late Judge Crosthwaite, sitting at Liverpool 
County Court. 

The defendant was the proprietor of the Boundary Social Club, 
Blundell Sands. The plaintiff had acted as architect and surveyor 
for her in carrying out under licence certain building operations 
at the club premises, and for his services in that capacity he claimed 
in these proceedings 448 10s. Regulation 564 of the Defence 
(General) Regulations, 1939, provided : “ (2)... the carrying out 
in the United Kingdom . . . of any maintenance work on a building 

. shall be unlawful except in so far as there is in force in respect 
thereof a licence granted by the Minister (of Works (4) In 
computing, for the purposes of this Regulation, the cost of any 
operation or of any work, regard shall be had to the value of any 
goods or services used for the purposes thereof notwithstanding 
that the provision thereof did not involve the expenditure of 
money solely or primarily for the purpose of that particular 
operation or work ...’’ A building licence for work costing up to 
4525 had been obtained by the defendant, and more than that 
sum had actually been spent on the work. The plaintiff claimed 
to be paid for his services independently, on the ground that they 
were not included in the sum specified in the licence. The defen- 
dant contended that surveyor’s fees were included in the sum 
specified in the licence and also that payment of the plaintiff's 
fees would be illegal because it would involve the payment in all 
of a sum exceeding that allowed in the licence. The judge gave 
judgment for the plaintiff. The defendant appealed. 


EVERSHED, M.R., said that the defendant had contended that 
para. (4) of reg. 56a required all services used in connection with 
the building operations to be included in computing the cost for 
the purposes of the licence, and the work of an architect or 
surveyor 


“used ’’ in carrying out the work must be considered 
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‘services ’’’ within the meaning of the regulation. In _ his 


his lordship’s. opinion, however, on their true construction the 
words of para. (+) of the regulation were inapt to include a 
professional man’s fees: contrast para. (+) with para. (6). On 
the facts it was argued that the whole sum paid by the defendant 
under the contract amounted to £700, which was in excess of the 
sum of £525 authorised to be spent, and that therefore the 
plaintiff had acted illegally and could not maintain his claim. 
But, at the date when the writ was issued, it was plain that the 
full 4525 had not been spent and, further, that the plaintitt’s 
charges could have been paid without that sum being exceeded. 
Accordingly the claim was perfectly lawful, and the appeal must 
be dismissed. 

Jenkins and Hopson, L.JJ., agreed. Appeal dismissed. 

APPEARANCES: FE. E. Youds (Pritchard, Englefield & Co., for 
M. J. Canter & Co., Liverpool) ; L. Rigg (Woodcock, Ryland & Co., 
for Grundy & Cartwright, Manchester). 

Reported by J. A. Grirrirus, E 


it-Law 


sq., Barrister 


CHANCERY DIVISION 
CLAUSE THAT DETERMINATION BY EXECUTOR 
CONCLUSIVE: INVALIDITY 
In re Wynn’s Will Trusts ; Public Trustee v. Newborough 


WILL: 


Danckwerts, J. 17th January, 1952 


Adjourned summons. 

A will contained the clause that “ every . determination, 
whether made upon a question actually raised or only implied 
in the acts or proceedings of my executors or trustees shall be 
conclusive.’’ The Public Trustee, who was the only one of the 
executors who had proved the will and acted in the trusts, had 
made a determination, and a dispute arose between the beneti- 
ciaries whether, in view of that clause, the determination was 
binding on them. 

DANCKWERTS, J., said that beneficiaries under a_ will took 
their gifts purely by the bounty of the testator, and, as they 
were not entitled to anything of right apart from the provisions 
of the will, they must take their benefits subject to the conditions 
which were contained in the will and abide by them. The 
position could be compared with that arising in arbitration 
where it appeared to have been settled by Scott v. Avery (1856), 
5 H.L. Cas. 811, that a clause similar to that in issue here was 
valid, provided that it was merely a condition precedent to the 
bringing of proceedings and, on the other hand, that anything 
which went beyond that and attempted to deprive the parties 
of their right to bring an action was unlawful as an attempt to 
oust the jurisdiction of the court. On the authority of Re Raven 
1915) 1 Ch. 673, he (the learned judge) was bound to hold that 
a provision which referred to the trustees the determination of 
all questions and matters of doubt arising in the execution of 
the trusts of a will, and which attempted to make the determina- 
tion of the trustees cénclusive and binding on all persons interested 
under the will, was void and of no effect, because it was both 
repugnant to the benefits which were conferred by the will on 
the beneficiaries and also because it was contrary to public 
policy as being an attempt to oust the jurisdiction of the court 
to construe the will and to control the administration of the 
testator’s estate. 

APPEARANCES: Siy Lynn Ungoed-Thomas, K.C., and R. L 
Edwards (Whitfield, Byrne & Dean, for Carter, Vincent & Co., 
Caernarvon) ; Raymond Jennings, K.C., and H. A. Rose (Lewis 
and Lewis and Gisborne & Co.); M. J. Albery (Robbins, Olivey 
and Lake, for Arthur Owen'& Co., Pwliheli). 

(Reported by Crrve M. Scumitrnorr, Esq., Barrister-at-Law.]} 


POWER OF ADVANCEMENT UNDER TRUSTEE ACT, 1925: 
WHEN TRUST “ CONSTITUTED ”: DEATH OF TESTATOR 
BEFORE ACT, APPOINTMENT ENABLING ADVANCEMENT 
THEREAFTER 
In re Batty ; Public Trustee v. Bell 
Vaisey, J. 5th February, 1952 

Adjourned summons. 

By a testamentary disposition made before 1926, a testator 
left the residue of his estate to the first defendant for life with 
power to appoint the trust fund to her children subject to her 
life interest. The will contained no power of advancement. 
The testator died before 1926; in September, 1951, the first 
defendant executed a deed of appointment of part of the trust 
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fund in favour of her two infant children in equal shares as 
tenants in common, and the question arose, whether by the 
deed of appointment the trustee was enabled to exercise the 
power of advancement provided for by the Trustee Act, 1925, 
s. 32; subs. (3) of that section provided that the ‘‘ section does 
not apply to trusts constituted or created before the commence- 
ment of this Act.”’ 


VAISEY, J., said that the question turned on the proper 
construction of s. 32 (3). That section was revolutionary in 
nature and confiscatory in effect, in that it enabled half the 
capital of a trust fund to be given to one who, under terms of 
the instrument itself, was only entitled to that capital contingently. 
The difference in language between the corresponding subsections 
referring to the commencement of the Act, i.e., ss. 31 (5) and 33 (2) 
on the one hand, and s. 32 (3) on the other, might well be due 
to that consideration. It seemed that, if the Legislature had 
intended that such a confiscatory provision should apply to 
interests arising under a will which came into effect before the 
Act was ever thought of, it would have used much stronger 
language. For these reasons, the proposed advancements were 
beyond the powers conferred on the trustee by s. 32. 


APPEARANCES: E. I. Goulding; T. A. C. Burgess (Peacock 
and Goddard, for Haines and Sumner, Gloucester). 
(Reported by Crrve M. Scumitruorr, Esq., Barrister-at-Law.) 


KING’S BENCH DIVISION 


FACTORY ACTS: DANGEROUS MACHINERY 
Benn v. Kamm & Co., Ltd. 


Parker, J. 7th December, 1951 
Action. 


The plaintiff, when an employee of the defendants, suffered 
injury from an accident while adjusting a horizontal milling 
machine. He brought an action claiming damages based on 
negligence of a fellow worker, negligence at common law (which 
claims failed on the facts) and a breach of statutory duty to 
fence under s. 14 (1) of the Factories Act, 1937. The Horizontal 
Milling Machines Regulations, 1928, which applied to the 
machine it. question, provided that the cutters should be fenced 
in a particular manner, with which the defendants had complied ; 
it then prescribed a number of exemptions, and continued : 
‘ Provided that these exemptions shall not prejudice the applica- 
tion of s. 10 of the Factory and Workshop Act, 1901 (now s. 14 
of the Act of 1937] in regard to fencing of such machinery.”’ 
The defendants contended that the regulations of 1928 were in 
complete substitution for s. 14 of the Act of 1937, and that they 
were, accordingly, entitled to succeed. 


PARKER, J., said that if s. 14 governed the matter, there was 
much force in the plaintiff’s contentions, as the evidence showed 
that a more complete method of fencing was quite practicable. 
The question was whether the regulations were substituted for 
the obligations under the Act, or whether they merely modified 
them, leaving the Act in force in so far as it was not modified. 
The authorities indicated that in these matters the various 
regulations constituted codes which were complete in themselves 
and negatived any further duty put upon employers by s. 14, 
and which were a complete substitution for the corresponding 
obligations under the Act; see Miller v. William Boothman and 
Sons, Ltd. [1944] K.B. 336; 60 T.L.R. 218; Nicholls v. F. Austin 
(Leyton), Ltd. [1945] K.B. 50; 61 T.L.R. 66, and Franklin v. 
Gramophone Co., Ltd. [1948] 1 K.B. 542; 64 T.L.R. 186. 
Accordingly, though with reluctance, he would hold that the 
defendants, who had complied with the regulations, must succeed. 
Action dismissed. 


APPEARANCES: F. D. L. McIntyre (Bryan O’Connor & Co.) ; 
R. Marven Everett (Stanley & Co.). 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law.]} 


SHORT NON-JURY LIST: CASE INCORRECTLY ENTERED 
Ibbs v. Holloway Bros., Ltd. 
Devlin, J. 20th December, 1951 
Action. 


The plaintiff brought an action against the defendants claiming 
damages for personal injuries. He alleged that there had been 
a breach of the building regulations, and he also claimed at 
common law in respect of a failure to provide a safe system of 
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work. The case was set down in the short non-jury list by the 
plaintiff’s solicitors, who estimated the time required as four 
hours. At the hearing it soon became apparent that the case 
would last two days. 


DEVLIN, J., said that he would make an order transferring 
the case to the long non-jury list. It was a Factory Act type of 
case, which involved consideration of the building regulations, 
and also a claim at common law. Experience had shown that 
such cases usually lasted more than a day. Order 36, r. 29 (6), 
which provided that “it shall be the duty of all parties . . . to 
furnish without delay to the officer by whom the list is kept 
all available information . . . affecting the estimated length of 
the trial,’’ had not been complied with, but completely ignored. 
The time had come, at any rate in Factory Act cases, to take 
action. It was not fair to those parties who set their cases down 
in the correct list, that those who did not do so should have their 
cases disposed of first. As to the responsibility for the costs thrown 
away, litigants were entitled to expect that their solicitors should 
act with due diligence. If the margin of error was slight it would 
not be right to penalise the solicitors; but in the present case 
the margin of error was not slight. If solicitors were in doubt, 
they should take the opinion of counsel. There would be an 
order that the costs thrown away by the transference and 
adjournment should be borne by the solicitors personally. As 
both sides were to blame, there would be no apportionment 
or order for costs as between party and party. Both sides were 
to blame and the costs of each party would be discharged by the 
solicitors. 

APPEARANCES: IR. Marven Everett (Arnold Carter © Co.) ; 
Stephen Chapman (L. Bingham & Co.}. 

Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


INSURANCE: DUTY OF BROKERS 
United Mills Agencies, Ltd. v. R. E. Harvey Bray & Co. 


McNair, J. 21st December, 1951 
Action. 


The plaintiffs, who were export merchants, suffered the loss 
by fire of goods to the value of £8,000, which were in a packers’ 
warehouse at Leeds, on the night of 4th-5th April, 1951. For 
some time previously, the plaintiffs had insured their goods 
through a firm of brokers, on open marine cover, together with a 
special clause which covered their goods while in packers’ 
warehouses. This insurance expired on 28th February. The 
plaintiffs were in negotiation with the defendants, a different 
firm of insurance brokers, regarding fresh cover from 21st March 
to 2nd April, when a firm insurance was placed. On 5th April, 
the plaintiffs received from the defendants a cover in the form of 
an ordinary open cover subject to the Institute all risks clauses. 
It did not include the special clause covering goods against risk 
while at packers’ warehouse. The plaintiffs,;who were accordingly 
uninsured against the loss which had occurred, brought this 
action against the defendants. 


McNair, J., said that the plaintiffs formulated their claim in 
three ways. First, it was said, the defendants were negligent in 
failing to effect an insurance containing the special clause when 
instructed to do so. That claim failed on the evidence, as the 
plaintiffs had never so instructed the defendants, or said anything 
to them which would lead them to suppose that the special cover 
was required. Secondly, it was said that it was the duty of the 
defendants, knowing that goods of the plaintifis’ were in the 
hands of packers, to inform the plaintitis if the insurance arranged 
did not cover that risk. But it could not be said that that was 
part of the duty of a broker, who was entitled to assume that a 
merchant would act prudently and cover his goods by an 
appropriate form of insurance. Thirdly, it was said that the 
defendants had neglected their duty in failing to send the cover 
promptly, so that the plaintiffs had no opportunity of rectifying 
their position in time. But while prompt notification was 
usually made, and was good and prudent business conduct, it 
was impossible on the evidence to hold that prompt notification 
was part of a broker’s duty so as to involve him in legal liability 
for delay. There was no authority for the contention, and it 
appeared to put an intolerable burden on brokers. Accordingly, 
the plaintiffs’ case failed at all points, and the action must be 
dismissed. 

APPEARANCES : A. A. Mocatta, K.C., and John Megaw (Coward, 
Chance & Co.); D. A. Scott Cairns, K.C., and Eustace Roskill 
(Ince & Co.). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 
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COSTS: WHETHER HIGH COURT SCALE ALLOWABLE 
Jackson v. Mayfair Window Cleaning Co., Ltd., and Another 


Barry, J. 21st December, 1951 
Action. 


In the action the plaintiff recovered £90 damages in respect of 
damage done to a chandelier, which fell while being cleaned by 
the first defendants. Five months previously the second 
defendant had repaired the chandelier. Barry, J., held that 
both defendants were at fault. The question of what costs were 
recoverable was then argued. The County Courts Act, 1934, 
provides by s. 47 (1): ‘“‘ When an action is commenced in the 
High Court which could have been commenced in a county court, 
then .. . if the plaintiff recovers in the case of an action 
founded on contract, a sum of £40 or upwards but less than £100 ; 
or in the case of an action founded on tort, a sum of £10 or 
upwards but less than £50’’ he shall be entitled to the county 
court scale of costs only. By subs. (3), if the High Court is 
satisfied that there was sufficient reason for bringing the action 
in the High Court, the judge may allow costs on the High Court 
scale or on one or other of the county court scales. 

Barry, J., said that the defendants claimed that the action 
was founded on contract, while the plaintiff contended that it 
was founded on tort, or alternatively, that a special order should 
be made under subs. (3). As against the first defendants, there 
were no grounds for making a special order ; the second defendant 
had conceded that, if the first defendants were liable in tort, he 
could not resist a special order. After considering Turner v. 
Stallibrass [1898] 1 QO.B. 56 and Jarvis v. Moy, Davies, Smith, 
Vandervell & Co. [1936] 1 K.B. 399, the question seemed to be 
whether the plaintiff must rely on the contract to establish her 
claim, or whether she could establish a breach ‘of duty 
independent of the obligations of the first defendants under the 
contract. In his (his lordship’s) judgment, the claim fell within 
the latter category: the plaintiff claimed that the defendants 
damaged her property by negligence; she would have been 
equally entitled to damages if the first defendants had carried out 
the work gratuitously. It had been contended for the defendants 
that a duty to take care only arose, apart from contract, when 
special relationships between the parties had been established, 
as in the case of bailees, surgeons and carriers (see Steljes v. 
Ingram (1903), 19 T.L.R. 534, and Jarvis’ case, supra). But the 
fact that certain classes of persons were under a positive duty 
to take care did not absolve other classes from the negative duty 
of not being negligent. The true view was stated in Halsbury’s 
Laws of England, vol. 23, at p. 586, that where a skilled person 
gratuitously undertakes a task which involves use of his skill, 
he must do it to the best of his skill, which must be that which 
such persons may reasonably be expected to possess (see Wilson 
v. Brett (1843), 11 M. & W. 113, and Candler v. Crane [1951] 
2 K.B. 164, at p. 180). Accordingly, the plaintiff would recover 
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on the High Court scale against the first defendants, and there 
would be a special order under subs. (3) against the second 
defendant for costs on the High Court scale. 

APPEARANCES: Harold Brown (Gordon, Dadds & Co.) ; Martin 
Jukes (Rowley Ashworth & Co.); Stephen Stewart (Gerald 
Lebor & Co.). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


COURT OF CRIMINAL APPEAL 


INDECENT ASSAULT: INVITATION TO TOUCH PERSON 
INDECENTLY 


R. v. Burrows 


Lord Goddard, C.J., Hilbery and Barry, JJ. 
11th December, 1951 


Appeal from conviction. 

The appellant was found guilty at Ipswich Borough Sessions 
of indecently assaulting a young boy. The boy gave evidence 
that the appellant had exposed his person and had told the boy 
to touch him indecently. The boy did so, and he alleged that the 
appellant had also tried to handle his (the boy’s) private parts. 
The jury were directed in these terms: “‘ Unless you are satisfied 
that [the appellant] made an attempt to get to the boy’s private 
parts he is entitled to be acquitted ... The question for you is, 
did he or did he not do either of these things which are alleged 
against him by the prosecution—namely, get out his private parts 
for the boy to handle, or himself try to handle the boy’s private 
parts ?’’ The jury convicted the appellant. 

Lorp GopparpD, C.J., said that the conviction must be quashed. 
The difficulty was that in view of the evidence the appellant 
was charged with committing an indecent assault. Fairclough 
v. Whipp (1951), 95 Sot. J. 699, had shown that an invitation 
to a child to touch a person indecently could not be said to be an 
indecent assault because there was no hostile act towards the 
child, and, unless there was a hostile act, it could not amount to 
an assault. In the present case, the appellant ought to have been 
charged with committing an act of gross indecency with the boy, 
because if he persuaded the boy, as he did, to manipulate his, the 
appellant’s, private parts, he was guilty of an act of gross indecency. 
He was, however, charged with an indecent assault, and in view 
of Fairclough v. Whipp, supra, the direction given to the jury was 
not a proper direction, because if the appellant only invited the 
boy to handle his private parts, and did not in any way threaten 
the boy or commit a hostile act towards him, that did not amount 
in law to an indecent assault. He ought to have been charged 
with procuring an act of gross indecency with himself. Appeal 
allowed. 

APPEARANCES: W. H. Hughes (Registrar, C.C.A.); L. Jeliinek 
(Field, Roscoe & Co., for Gotelee & Goldsmith, Ipswich). 

{Reported by J. A. Grirritus, Esq., Barrister-at-Law.] 
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Standard Wedding Rings (Maximum Prices) (Revocation) Order, 
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Utility Apparel (Industrial Overalls and Merchant Navy Uniforms) 
(Distributors’ Maximum Prices) Order, 1952. (S.I. 1952 
No. 175.) 1s. 5d. 

Utility Apparel (Men’s and Boys’ Shirts, Underwear and Night- 
wear) (Manufacture and Supply) (Amendment No. 5) Order, 
1952. (S.I. 1952 No. 228.) 1s. 2d. 

Utility Waterproofs (Distributors’ Maximum Prices) Order, 1952. 
(S.I. 1952 No. 250.) 8d. 

Utility Woven Apparel Cloth (Cotton Mixture and Linen) 
Distributors’ Maximum Prices) Order, 1952. (S.I. 1952 
No. 227.) 11d. 
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Wages Regulation (Licensed Non-Residential Establishment) 
(Managers and Club Stewards) Order, 1952. (S.I. 1952 
No. 205.) 8d. 

Women’s and Maids’ Nylon Hose (Distributors’ Maximum Prices) 
Order, 1952. (S.I. 1952 No. 251.) 5d. 

[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103, Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is +d., post free. 


POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered without charge, on the understanding that neither the Proprietors nor the Editor, nor 
any member of the staff, are responsible for the correctness of the replies given or sor any steps taken in consequence thereof. All questions must be typewritten (in duplicate), addressed 
to the Editorial Department, 102-103 Fetter Lane, E.C.4, and contain the name and address of the subscriber, and a stamped addressed envelope. 


Industrial and Provident Societies—TRAFFIC IN OWN SHARES 


Q. Is it in order for a company registered under the Industrial 
and Provident Societies Act, 1893, to use its assets to purchase 
or traffic in its own shares ? 

A. We have found no direct authority, but in some respects 
the reasoning in Tvevor v. Whitworth (1887), 12 App. Cas. 409, 
seems applicable ; see, e.g., per Lord Watson, at p. 424: “It 
is inconsistent with the essential nature of a company that it 
should be a member of itself.’’ This would suggest that a 
registered society can no more deal in its own shares than can a 
company limited under the Companies Acts. On the other hand, 
societies under the 1893 Act can have withdrawable shares 
(so long as they do not do banking business). If under its rules 
a society may allow a member to withdraw on receiving from the 
society the value of his share, and can then issue more shares, 
what is it doing in practice but buying and selling its own shares ? 
But the shares must be of the withdrawable variety. We do 
not think that “ transferable ’’ shares can be dealt in by the 
society. See generally Halsbury, vol. 17, pp. 470-73. 


Estate Duty—Not a ‘‘ TESTAMENTARY EXPENSE ’’—ULTIMATE 
INCIDENCE OF LIABILITY OF SETTLED REALTY 

Q. A died in 1950 having by his will dated a few nionths before 
his death bequeathed certain pecuniary legacies and his personal 
chattels to his wife. A then bequeathed his freehold residence 
Blackacre and his freehold cottages nearby to his trustees, to 
permit his wife to have the use and enjoyment thereof during 
her life and after her death upon trust as to Blackacre to convey 
the same to his daughter, B, in fee simple, and as to the freehold 
cottages to convey the same to his son, C, in fee simple. A then 
devised and bequeathed all the rest, residue and remainder of 
his estate, both real and personal, whatsoever and wheresoever, 
unto his trustees upon trust for sale and conversion and out of 
the net proceeds to pay thereout all his just debts, funeral and 
testamentary expenses, the residue to be invested for his wife 
for life, and after her death to divide such residue between B 
and another son, D, in equal shares absolutely. A’s wife died 
recently. 

(a) Who is ultimately responsible for the estate duty payable 
on Blackacre and the two cottages which was originally paid by 
A’s executors ? 

(}) If B and C are liable to pay such estate duty on their 
respective properties, at what time were they liable for the same, 
ie., on the death of A or on the death of A’s widow ? 

You will bear in mind that the will directs that the debts, 
funeral and testamentary expenses shall be paid out of A’s 
residuary estate (which does not include Blackacre and the two 
cottages), but we gather that the word “ testamentary ’’ does 
not include estate duty. 

A. We agree that the estate duty on the freehold property 
Blackacre and the cottages is not a testamentary expense (see 
Re Owers ; Public Trustee v. Death {1941|Ch.17). Itis, therefore, 
a charge on the respective properties. A’s executors are 
accordingly entitled to repayment of the duty paid by them on 
A’s death out of the interests of B and C in the properties devised 
to them respectively, subject to the widow’s life interest. B and 
C are liable to pay this immediately the duty has been paid by 
the executors, but are entitled to have the amount raised by 
mortgage of the respective properties (or sale, if need be), the 
mortgage interest being paid out of the income from the property 
to which the life tenant is entitled. As the life tenant is the 
surviving spouse of the testator and is not competent to dispose 


of the property after her death, no further estate duty will then 
be payable (Finance Act, 1914, s. 14). 


Magistrates’ Courts—SUMMONS ALLEGING OFFENCE “ON A 
DATE UNKNOWN ”’ 

Q. A and B have been jointly charged with committing an 
oftence contrary to s. 2 of the Larcency Act, 1916. In the oftence 
laid and also in the summons it jointly states that the offence 
was committed “on a date unknown.’’ At the hearing of the 
summons and immediately after the charge was read and before 
the defendants pleaded, objection was taken to the fact that no 
date was mentioned in the summons (see Questions & Answers 
from the Justice of the Peace, 1938-49, p. 89, para. 3). It was 
submitted on behalf of the defendants that the summons was 
defective and should therefore be dismissed (see Afferfon v. 
Browne (1945), 109 J.P. 25). The justices, however, exercised 
their discretion under s. 1 of the Summary Jurisdiction Act, 1548, 
and adjourned the case to the next court. It should be added 
that the police said that it was impossible to name any dates 
at all, but said they would make further inquiries and see if 
some dates could be made available, and no doubt they will 
apply for amendment at the adjourned hearing. 

In the case of Alterton v. Browne, supra, Viscount Caldecote, 
C.J., says in the course of his judgment : “ So far as the provisions 
of Jervis’s Act are concerned, I incline to the opinion that the 
power of the justices to adjourn the hearing of the case to some 
future date, if objection is taken to the form of the summons, 
is not relief which makes the form of the summons satisfactory. 
It still remains a summons whereby a party has been deceived 
or misled, if such is the case, notwithstanding the fact that the 
justices may have exercised the power of adjourning the hearing 
of the case to some future day.”’ 

In view of this and the fact that the Stummons has been 
adjourned, can the summons now be dismissed on the grounds 
that it is still bad and therefore cannot be amended ? 


A. In Exeter Corporation v. Heaman (1877), 42 J.P. 503, a 
summons alleged a sale on 12th January, but the magistrates 
found that the sale was on 5th January and dismissed the 
summons. It was held that the matter could have been decided 
by the magistrates’ merely amending the summons and altering 
the date. ‘Stone ’’ (1950), p. 55, note (5), cites this case as 
authority for the proposition that, where the date of the offence 
is incorrectly stated, the information should be amended, not 
dismissed. See also Questions & Answers from the justice of 
the Peace, 1938-49, p. 161, para. 30. In RF. v. Nicholls (1904), 
68 J.P. 452, it was held to be unnecessary to state any date in 
the indictment, although at the trial the prosecution would have 
to prove a date for the taking. Counsel for the accused had 
objected, before the jury were sworn, to the omission of the 
date, but the indictment had not been quashed. Only one of 
the judges in the Court of Crown Cases Reserved referred to 
s. 24 of the Criminal Procedure Act, 1851, which was in wide 
terms relating to time and days alleged in indictments. That 
section was repealed by the Indictments Act, 1915. In it. v. 
Dossi (1918), 87 L.J.1K.B. 1024, it was held that a jury may convict 
if there is evidence that an offence has been committed, although 
it was committed on a date different from that alleged in the 
indictment, and also that the indictment may be amended 
even after the verdict of ‘ Guilty.’ In R. v. James (1923), 17 
Cr. App. R. 116, it was held that a mistaken date in an indictment 
need not be formally amended, unless the date is of the essence 
of the offence ov the accused is prejudiced. There are also other 
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cases to much the same effect cited at 14 English and Empire 
Digest, pp. 218-19. Atterton v. Browne (1945), 109 J.P. 25, and 
Halsted v. Clark (1944), 108 J.P. 70, were, of course, not 
concerned with dates. 

If the defendant has been deceived or misled by the allegation 
of a date unknown and it would prejudice him to amend the 
summons, the magistrates might fee! that it should be dismissed, 
as in Atterton v. Browne. However, in view of the cases cited 
above, it rather seems that it would be proper to amend the 
summons, and, if the magistrates refused to do so, the High 
Court might well hold them to have acted wrongly in so 
refusing. Seemingly, an amendment to a “date unknown 
between ’’ two other dates would make the summons perfectly 
in order. Powers to amend arise under the Indictable Offences 
Act, 1848, ss. 8 and 9, and the Summary Jurisdiction Act, 1848, 
s. 1. Once the case has begun to be dealt with summarily, 
s. 9 of the latter Act will also apply. There is no time limit for 
offences under the Larceny Act, 1916, s. 2. 
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Even if the magistrates refuse leave to amend, the police, if 
they are astute, can ask leave to withdraw the summons rather 
than have it dismissed. If it is withdrawn, a plea of autrefois 
acquit will be difficult to sustain, and a fresh information, in 
unassailable terms, can be laid forthwith or later. Even if the 
magistrates purport to “‘dismiss’’ it, it is doubtful how far 
autvefois acquit will apply, since the defendant, not having 
pleaded nor (apparently) elected for summary trial, has not been 
in peril of conviction by the magistrates. 


War Damage—-DiscLAIMER OF GROUND LEASE 


In our point in practice under the above heading, at p. 61, 
ante, the reference in the answer to s. 13 of the Landlord and 
Tenant (War Damage) Act, 1939, was an error. The matter is 
governed by s. 10 of the Landlord and Tenant (War Damage) 
(Amendment) Act, 1941. 


NOTES AND NEWS 


Honours and Appointments 


Mr. A. H. Horter has been appointed by the Board of Trade 
to be Assistant Official Receiver for the Bankruptcy District of 
the County Courts of Reading, Banbury, Newbury, Oxford and 
Windsor. 


The following appointments are announced in the Colonial 
Legal Service : Mr. M. MESSER-BENNETTsS, Lands Officer, Gambia, 
to be Crown Counsel, Tanganyika; Mr. E. G. HALLIWELL, 
Assistant Administrator-General, Tanganyika, to be Crown 
Counsel, Tanganyika; Mr. T. H. Mayers, Attorney-General, 
Jamaica, to be Puisne Judge, Kenya; Mr. S. T. B. SANGUINETTI, 
Resident Magistrate, Jamaica, to be Crown Solicitor, Jamaica ; 
Mr. F. SoutHwortu, Crown Counsel, Tanganyika, to be Attorney- 
General, Bahamas ; and Mr. N. R. Wy te to be Deputy Registrar 
of the High Court, Uganda. 


Personal Notes 
solicitor, of Ilkley, has been elected 


Mr. John Kennedy, 
and District Photographic Society. 


President of the Otley 

Mr. R. C. March, solicitor, of Worcester, was married on 2nd 
February to Miss Dorothea Antoinette Davison, of Crowle. 

Mr. T. H. Partridge has retired from his post as clerk to Aldridge 
Urban Council after 40 years’ local government service. He will 
continue in practice as a solicitor. 

Mr. Henry Peck has resigned his appointment as clerk to 
Torpoint Urban Council owing to the demands of his practice. 
He will continue as solicitor and legal adviser to the council. 


Miscellaneous 
The Lord Chancellor's motion that the Registration of Title 
(Surrey) Order, 1952, be approved, was agreed to by the Lords 
on 19th February. 


During the year ended 31st December, 1951, there were 28,750 
new registrations under the Registration of Business Names Act, 
1916, bringing the number on the Register to 611,230. During 
1951, twelve prosecutions were instituted by the Board of Trade 
for non-compliance with the provisions of the Act. In nine of 
these prosecutions convictions were obtained. 


Hearing aid apparatus has been installed in Bradford City 
Court for use by deaf witnesses, a microphone being fitted on the 
desk of the magistrates’ clerk and a hand receiver in the witness 
box. 


SOCIETIES 


On Monday, 4th February, 1952, a joint moot was held at 
University College, London, in the Anatomy Theatre, between 
the BENTHAM CLUB, which is open to graduates of the Laws 
Faculty, and the University CoLLEGE Lonpon Law SOocIETY. 
The moot was based on the Australian case Chester v. Waverley 
Corp. (1939), and Lord Justice Hodson presided. 


The Unitep Law Society announces the following debates 
for March, 1952: Monday, 3rd March, 1952: ‘ That this House 


would welcome the setting up of a Ministry of Marriage ’ 
Monday, 10th March, 1952: That this House approves the 
Budget proposals ’’; Monday, 17th March, 1952: ‘ That this 
House welcomes the Defamation (Amendment) Bill, 1952’’; 
Monday, 24th March, 1952 (Guest Night-—all members are 
invited to bring at least one guest): A Balloon Debate: A 
balloon is carrying four passengers ; an immediate lightening of 
the load is essential, and the purpose of the debate is to decide 
which two of the four passengers shall be thrown overboard to 
save the other two. The passengers and their champions are : 


President Peron: Mr. T. P. Burton; ‘‘ Foxhunter’ Mr. B. 
Cutter; Miss Jane Russell: Miss A. H. W. Saint; Somerset 
Maugham: Mr. M. Magee. Rules: Each champion will make 


an opening speech for not more than five minutes, and will be 
allowed to sum up at the conclusion of the debate for not more 
than two minutes. Monday, 31st March, 1952: ‘‘ That in the 
opinion of this House the Terrell Plan for road traffic is entirely 
misconceived.”’ : 
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